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DYER, Menber: These cases cone before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the California State
"Enpl oyees Associ ation (CSEA or Association) to an admnistrative
| aw judge's (ALJ) proposed decision which found that CSEA had
unlawful ly retaliated -agai nst charging parties Paul Gonzal es- Coke
(Gonzal es- Coke), JimHard (Hard) and Cathy Hackett (Hackett) by
sustaining an internal union conplaint filed against charging
parties with CSEA. This conplaint involved distribution of The

Uni on_Spark, the newspaper of an internal CSEA group w dely known




as the Caucus for a Denpcratic Union (CDU), at a work site in
San Jose. Charging parties allege that such action arose from
their exercise of protected conduct, in violation of Ralph C
Dills Act (Dills Act) section 3519.S(b).*?

The Board has reviewed the entire record in this case,
including the unfair practice charges, the briefs of the parties,
t he proposed decision, and CSEA s exceptions. The Board affirns
the ALJ's denial of a protective order regarding the "Spy
Menos. "? The Board additionally affirms the ALJ's findings that
PERB does not fall within the definition of "state," as that term
is set forth inthe Dills Act, and that CDU was not an enpl oyee
organi zation under the provisions of the Dills Act. The Board
reverses the proposed decision with regard to its finding that an
unfair practice had occurred, and it dism sses the unfair

practice charges and conpl ai nts.

The Dills Act is codified at Governnent Code section 3512
et seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3519.5(b) states:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scrim nat e agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

’As wi || be discussed nore fully below, the "Spy Menpbs" were
a nunber of internal CSEA nenoranda introduced as exhibits by
charging parties at the tinme of the formal hearing.
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PROCEDURAL HI STORY

CGonzal ez- Coke commenced the action in Case No. SA-CO 199-S
on Cctober 16, 1997, by filing an unfair practice charge agai nst
CSEA. The charge, as anended, alleges that CSEA refused to
rei mburse CGonzal ez- Coke for travel expenses in retaliation for
‘his protected conduct. The charge also alleges that CSEA agents
filed internal union conplaints against Gonzal ez- Coke in
retaliation for protected conduct.

The PERB general counsel issued a conplaint on March 19,
1998. The conplaint alleges that Gonzal ez- Coke engaged in
protected activity in supporting a group seeking to reform CSEA
As retaliation, the conplaint continues, CSEA agents filed
internal union charges against himand CSEA refused to reinburse
himfor travel expenses. These actions, according to the
conplaint, violate Dills Act section 3519.5(b).

Hackett and Hard filed unfair practice charge Case No.
SA- CO- 201- S agai nst CSEA on Cctober 17, 1997. The charge, as
anended, alleges that CSEA agents engaged in a pattern of
harassnent agai nst Hard and Hackett in retaliation for their
protected conduct.

The PERB general counsel issued a conplaint on March 19,
1998. The conplaint alleges that Hackett and Hard parti ci pated
in protected activity through a group seeking to reform CSEA, and
that several CSEA agents retaliated_mﬂth a cénpaign of harassnent
by filing a nunber of internal union charges against them The

conplaint alleges that these retaliatory acts violated Dills Act



section 3519. 5(b).

CSEA filed answers to the conplaints on April 8, 1998,
general ly denying the allegations and asserting a nunber of
affirmati ve defenses. A settlenent conference was conducted by a
PERB ALJ, but the disputes were not resolved. A prehearing
conference was conducted on May 29, 1998.

Prior to hearing, these conplaints were consolidated for
decision. A formal hearing was conducted in Sacranento between
October 13 and Cctober 27, 1998. Wth the receipt of the final
brief on March 30, 1999, the cases were submtted for a proposed
deci si on.

FACTUAL HI STORY

Charging parties in these consolidated cases are high
elected officials in CSEA. Hard is the director of the G vi
Service Division (CSD). Hackett is the CSD deputy director of
finance. Gonzal ez-Coke is the executive vice president of
CSEA. 3

At the sane tinme, charging parties are supporters of CDU
The prof essed goal of CDUis to "refornt CSEA as an enpl oyee

organi zation. In its brief, charging parties describe CDU as a

3Much of the testinony in this proceeding centered on the
manner in which internal union conplaints against charging
parties were processed by CSEA. It was charging parties’
contention that CSEA and its agents nmani pul ated uni on procedures
in a manner that suggested an unlawful notive and retaliation.
The main contention in this regard was that the internal union
complaints were wongfully filed with the CSEA president and
processed at the Association |level by individuals who have openly
opposed the protected conduct of charging parties, rather than at
the division |evel, where Hackett and Hard serve as el ected
of ficials.



ref orm novenent to "change the rules and pronote progressive
unionists for office, to build a mlitant Union run by elected
rank and file nmenbers.”™ CSEA in turn has |ong nmaintained that
CDU is not a reformnovenent, but is in fact a conpeting enpl oyee
organi zati on under the Dills Act.*

In addition to their elected offices in CSEA, charging
parties are anong the principal activists in CODU. Hard is a
foundi ng nmenber and fornmer statew de coordinator of CDU. Hackett
is also a founding nmenber and a long tinme CDU acti vist.
Gonzal ez- Coke is a founding nmenber of CDU and continues as a
participant in CDU activities.

It can thus be seen that charging parties occupy unique
positions. They serve as elected officials in the CSEA
adm nistration, while seeking to reformthe adm nistration using
CDU as a vehicle to do so. An increasingly long Iine of PERB
cases confirnms that these circunstances have led to a highly
contentious relationship between CSEA and CDU

CSEA nmenbers who filed the internal union charges at issue

here are nenbers of a conpeting organization within CSEA known as

“As set forth below, CSEA renews this claimin the instant
appeal. Section 3515.5 provides, in relevant part:

Enpl oyee organi zati ons shall have the right
to represent their nmenbers in their
enmploynment relations with the state, except
that once an enpl oyee organi zation is
recogni zed as the exclusive representative of
an appropriate unit, the recognized enpl oyee
organi zation is the only organization that
may represent that unit in enploynent
relations with the state.
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the Advocates. The Advocates are nmade up of nenbers whose
phi | osophy about the direction of CSEA generally is at odds with
that advanced by CDU. Menbers of the Advocates occupy el ected
and appointed positions in the CSEA hiérarchy.

One witness who is a nmenber of the Advocates testified that
its purpose is to "develop |leadership within CSEA. " Anot her
menber of the Advocates testified that its purpose is to "push
the uni on ahead, while keeping it together." The sane w tness
said the purpose is to prevent the kind of fragnentation within
CSEA divisions that has occurred with frequency in recent tines.

ALJ's PROPOSED DECI SI ON

During the hearing in October, 1998, evidence was received
regarding eight different internal union conplaints, which
charging parties alleged were filed against them by union nmenbers
acting as agents of CSEA. These conplaints were designated by
the ALJ in the proposed decision as the Ferrasci-WIson, Robles,
Monahan, Arbuckl e, Kernan, W1 son, Arbuckle-Kernan and Ferrasc
conpl aints, naned for the various CSEA nenbers who filed the
i nternal union charges agai nst Gonzal es- Coke, Hard and Hackett.

During the course of the hearing, evidence was al so received
wth regard to a nunber of so-called CSEA "Spy Menos." These
were introduced by t he charging parties over the objection of
CSEA, in an attenpt to show a history of CSEA ani nus towards CDU
The ALJ rejected a subsequent request by CSEA to seal the "Spy
Menos" frompublic view, such request being nade on the grounds

that the nmenpbs were confidential, and that they constituted trade



secrets of CSEA

The cases were subnitted for decision on March 30, 1999, and
t he proposed decision issued on April 12, 1999. In his proposed
deci sion the ALJ di sm ssed seven of the eight conplaints: the
Ferrasci - W I son, Robles, Mpnahan, Arbuckle, Kernan, WIson and
Ar buckl e- Kernan conplaints. In these dismssals, the ALJ found
that the charging parties had failed to carry their burden of
showi ng that the individual union nenbers who filed the
conplaints did so as agents of CSEA, or that CSEA ratified these
actions in a manner that created an agency rel ationship between
the union and the conpl ai nants.?

As to the eighth conplaint, the Ferrasci conplaint, the ALJ
found that CSEA had unlawfully retaliated agai nst charging
parties by sustaining an internal union conplaint filed against
them This internal conplaint alleged that Ferrasci was the

"focal point" in an article which appeared in The Uni on Spark

and that her work site was "targeted" for distribution.
The article, entitled "The Kangaroo Court of Perry and
Conpany, " begins with the follow ng paragraph:

The Perry gang is up to their old tricks.
Since they have only mninmal support anong
state workers the anti-union group consisting
of staff nmanagenent, sonme rank-and-file staff
and the likes of Marilyn Ferrasci ... 1is

t hrashing about attenpting to stemthe tide
of reform through adm nistrative neasures.

The article criticized an earlier internal grievance filed

°Included in these dismssals was the claiminvolving CSEA s
refusal to reinburse CGonzal ez- Coke for expenses he incurred while
attendi ng a union conference in Washington, D.C
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by Ferrasci and another nenber of CSEA, and accused them of
I yi ng. It stated that the najority of the CSD "repudi ate

[Ferrasci and her] anti-union whining." The Union Spark also

criticized the hearing panel appointed in an earlier conplaint

involving Ferrasci. It stated, "[T]he charges were deened valid
by the chair of the Association Hearing Oficer Panel . .. a
long-time anti-CDU anti-reformindividual. The Hearing Oficer
Panel, likewise, is made up of two long tinme anti-CDU individuals

.Hard acknow edged that The Uni on Spark m ght damage

Ferrasci's credibility with nenbers and possi bly have an adverse

i mpact on her in a subsequent election. Asked if this was his

intent, Hard responded, "that was the general hope."

Ferrasci is a CSEA nenber who has |ong opposed Hard,
Hackett, and CDU in a nunber of internal union matters. Ferrasc
had filed other internal union conplaints against Hard and
Hackett, seeking their renoval from CSEA office and w thdrawal of
their menbership privileges.

At the tinme of the distribution at Ferrasci's work site,
Hard, Hackett, and Gonzal ez- Coke were in San Jose as CSEA
officials to attend the Western Conference of the Service

Enpl oyees International Union. They distributed The Union Spark

from7 am to 8 am, prior to the start of the conference.

They al so di splayed The Union Spark on a table at the conference.

In her initial letter of conplaint, Ferrasci wote, "I amsure ny

buil ding was specifically targeted for this activity,"” and "I



have a right to expect members of the CSEA Board of Directors to
be above reproach and not bring discredit to the Association, to
a DLC President or to a member of this Association."

The Ferrasci conplaint was referred to an investigative
comm ttee under provisions of the CSEA Policy File. Har d,
Hackett and Gonzal ez- Coke declined to respond specifically to
written interrogatories put to themby the commttee. Rat her,
they submtted a summary response which did not address the
questions and instead claimed the investigation was an unl awful
interference with their rights as union activists under PERB case
| aw.

Following its investigation, the commttee concluded Hard,
Hackett, and Gonzal ez- Coke had viol ated section 1A2.00 of the

CSEA Policy File.® The committee made the follow ng findings:

®CSEA Policy File section 1A2.00 reads, in pertinent part:
LEADERSHI P CONDUCT

(a) The Association |eader inforns

hi msel f/ herself of Association policies and
procedures by reading Association
publications and participating in training
and informational meetings.

(b) The Association |eader respects his/her
fellow activists regardless of race, color,
sex, religion, national -origin, sexua
orientation, ancestry, disability, age,
occupation or job classification.

(c) The Association |eader conducts
hi msel f/ herself in a manner so as to bring
respect to the Association

9



For |eaders!” in CSEA to publicly,
intentionally and wilfully participate in an
activity that is intended to enbarrass,
mal i gn and defanme a fell ow nenber clearly
viol ates the Association Policy File with
respect to duties and responsibilities of

| eaders in CSEA. The distribution of the
"“Union Spark” in front of Ms. Ferrasci's
building wth defamatory material certainly
has the appearance to enbarrass, nalign and
defanme the character of Ms. Ferrasci and is
evidence of the violation. The docunentation
of travel expense clains shows the purpose of
their presence in San Jose, and the letters
of the two witnesses supports the claimfiled
by Marilyn Ferrasci.

The comm ttee recommended that the charged bfficials be
advi sed of their |leadership roles in CSEA and directed to "cease
and desist" fromparticipating in activities that violate the
CSEA Policy File. The recommendation concluded, "it should be
made clear to each that any further violations of Policy File
section 1A2.00 will result in nore severe sanctions by the
Association.”™ On February 27, 1997, the Board of Directors

adopted the recomendation.®

'CSEA policy file section 1A3.01 states that "Menbers that
are considered | eaders are those elected to positions in the
Associ ation."

8 The Board notes that the CSEA investigative committee found
that Hard, Hackett and Gonzal es- Coke had violated two sections of
the CSEA Policy File, section 1A2.00, supra, and section 1A3.03.
Section 1A3.03, in relevant part, prohibits "inconpatible
activities," such as using an Association office or using
Associ ation "facilities, equipnment or supplies" for private gain
or advantage. However, a review of the exhibit which docunents
the action taken by the CSEA Board of Directors shows that the
investigative commttee found that charging parties should be
adnmoni shed only for the section 1A2.00 viol ation. It was this
finding that was adopted by the Board of Directors.
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CSEA' S EXCEPTI ONS

CSEA's excepted to the ALJ's proposed decision on the
follow ng grounds:

(1) that the ALJ erred in finding CSEA had identified no
valid basis for a protective order sealing the "Spy Memos";

(2) that the ALJ erred in finding PERB is exenpt fromthe
Dills Act, and does not fall under the definition of "state," as
set forth in section 3519;°

(3) that CDU is not an enmpl oyee organization or subject to
regul ation under the Dills Act;

(4) that the unfair practice finding on the Ferrasci
conpl ai nt was not supported by the record.

DI SCUSSI ON
1. "Spy_Memos"

At the hearing Hard testified that a packet of documents,
referred to by Hard as the "Spy Memos," was delivered to him
anonymously in his personal post office box. Charging parties
contended that these documents showed a history of anti-CDU
animus on the part of CSEA, and therefore supported their claim

that CSEA had unlawfully retaliated against them

®Section 3519 states, in pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(d) Dom nate or interfere with the formation
or admnistration of any enployee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enmpl oyees to join any organization in
preference to another.
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Teresa Squier (Squier) is an enployee of the State of
California (Board of Equalization) and a nmenber of CSEA
'Although she is no longer active in CSEA, she has been a CSEA
steward, District Labor Council (DLQ President, and nenber of
the CSD Policy File commttee, as an appointee of current CSEA
President Perry Kenny. Squi er held these positions during the
|ate 1980's and early 1990's.

Squier was called as a witness in connection with the "Spy
Menos." She testified as to a series of events which took pl ace
in the early 1990's, while she was on union |eave and paid by
CSEA. It was during this general tine frame, Squier testified,
that CDU began to draw attention within CSEA and that runors were
circulating that CDU would attenpt to decertify CSEA in Unit 1.

Squier participated in an effort with then CSEA General
Manager Bob Zenz (Zenz) and CGeri Conway (Conway), who worked for
CSEA on special assignnment from Zenz, to develop a newsletter to
attack CDU. She said she was "put up" in the Clarion Hotel in
Sacramento to work on the newsletter and given $1500 "underneath
the table, by [Zenz], in an envelope" to pay for it. In
addition, she said, other newsletters attacking CDU were produced
using DLC funds. These newsletters were witten with the
assi stance and encour agenent of CSEA staff.

One of Conway's special assignnents, Squier testified, was
to conduct surveillance on Hackett's personal residence. Squier
said Conway showed her polaroid pictures of Hackett's residence.

Pursuant to Conway's request, Squier said she went through

12



Hackett's and Hard's garbage cans.

At the tinme the "Spy Menps" were offered as evidence, the
ALJ had not yet read them The docunents were received into
evi dence, over the objection of CSEA, subject to the ALJ
assighing weight to the exhibit after fully considering it in the
context of the record as a whole. Following his review, the ALJ
concluded that the "Spy Menps" were not sufficiently probative of
the issues before him and they were not considered by himin
reaching his proposed deci sion.

More than two nonths after the conclusion of the hearing, in
its post-hearing brief, CSEA requested that the "Spy Menobs" be
sealed frompublic view. This request was based on the claim
that the docunents were the "confidential, proprietary, and trade
secret property of CSEA, and that [CSEA] has a protectable
property interest in keeping such docunents from the public's
vi ew. "

CSEA argued, inter alia, that the conduct reflected in the
"Spy Menos" directly related to the fear that CDU represented an
internal threat to decertify CSEA, and that CSEA' s reaction to
the threat was made in good faith and consistent with its right
to do so under PERB case law. In response, charging parties
argued that the nenps show that CSEA inproperly expended union
resources to spy on its nenbers, and that CSEA sought to sea
t hem because they were an.enbarrassnent to CSEA

A Confidentiality of the Menbs

In ruling on the question of confidentiality, the ALJ

13



initially found that evidence of a nunber of events reflected in
the "Spy Menobs" cane primarily through the testinony of

‘Wi tnesses, and not through the alleged confidential docunents
thenselves. He then ruled that this testinony stood on its own,
and that it woul d serve no purpose to issue a protective order
for docunents that had al ready been described in the testinony,
especially where there was no request for a simlar protective
order regarding the testinony itself.

The ALJ went on to find the "Spy Menos" included docunents
that arguably tended to prove a pattern of harassnent agai nst CDU
and surveillance of CDU activists, even though he gave them no
wei ght . He al so found that the docunents represented the kind of
rel evant evidence that is routinely admtted in unfair practice
heari ngs conducted by PERB, and that they were not deserVing of a
protective order in that they "cannot realistically be described
as confidential in any way." CSEA now raises the sanme issue
bef ore the Board.

The Board has reviewed the "Spy Menos." They consist of 22
i nternal CSEA nenoranda--seven of which are marked
"confidential," plus one handwitten note and one handwitten
uni on noti on.

The Board agrees with the ALJ's denial of CSEA s claimthat
the "Spy Menobs" are "confidential business information" that nust
be sealed frompublic viewto permt CSEA to "maintain its
menber ship base and conpetitive position in the |abor

representation market." The Board finds that CSEA has cited no
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applicable caselaw, nor any statutory provisions, that would
justify the sealing of these documents on the basis of
confidentiality. Nor has the Board found any cases or statutes
that would justify the protective order sought by CSEA.'° The
ALJ properly found that the mere assertion of confidentiality is
insufficient to conpel the relief requested by CSEA in an unfair
practice proceeding.

B. The Memos_as Trade Secrets

The Board additionally agrees with the ALJ's rejection of
CSEA's claimthat the "Spy Memos" constitute a trade secret under
the California Uniform Trade Secrets Act (UTSA), California Civil
Code, section 3426 et seq. As defined in Civil Code section
3426. 1:

(d) "Trade secret" means information,
including a formula, pattern, conpilation
program device, method, technique, or
process, that:

(1) Derives independent econom c val ue,

actual or potential, fromnot being generally
known to the public or to other persons who
can obtain economc value fromits disclosure
or use; and

(2) Is the subject of efforts that are
reasonabl e under the circumstances to
maintain its secrecy.
CSEA's claimthat the "Spy Memos" fall under the UTSA is
unconvincing. Initially, the Board observes that the documents

contain no "formula, pattern, conpilation, program device,

1See e.g., California Evidence Code section 911 et seq.
See also Wtkin, B.E., Summary of California Law, Ninth Ed
(1990) 11 Equity, secs. 103-118, pp. 784-799.
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met hod or process.” Mst of the docunents are internal CSEA
menor anda whi ch address how CSEA should react to a perceived
~decertification attenpt by CDU.

Furthernore, no evidence was presented that these docunents
have any econom c value. Although CSEA clains that the nenos
could assist another union in its attenpts to decertify CSEA, the
Associ ati on does not explain how the nmenos would so benefit an
opposi ng union. All that the docunents reveal is how CSEA
gathered and reacted to information regarding a group of
i ndi vi dual s which CSEA was concerned would attenpt to decertify
it. Surely such a tactic or strategy is not peculiar to CSEA

Finally, with regard to the efforts of CSEA to maintain
secrecy, the Board notes that the nmenpbs, the first of which is
dated in July of 1992, and the last of which is dated in January
of 1994, appear to have been widely distributed prior to their
i ntroduction into evidence in Cctober of 1998. Additionally, it
was Hard, a nmenber of CDU, who introduced the "Spy Menps" into
evidence. The Board sees no protection from CDU which will inure
to CSEA fromthe sealing of the Board's records. There is
nothing in the nmenos which would constitute a trade secret.

The ALJ properly found that CSEA has identified no valid
basis for a protective order covering the "Spy Menobs" or the
related testinony, and we affirmhis denial of the request by
CSEA to seal the docunents.

2. PERB as "The State" Under the Dills Act

In addressing the unfair practice charges filed by Gonzal es-
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Coke, Hard and Hackett against CSEA, the ALJ noted:

. . . CSEA advances the novel claimthat
charging parties have purposely m sled PERB
and have attenpted "to cause the state (PERB)
to violate section 3519 agai nst CSEA by-
dictating to CSEA how it will interpret and
apply its own policies to charging parties,
thereby dominating and interfering with
CSEA s rights to formand adm nister itself
pursuant to Govt. Code section 3519." It is
true that section 3519(d), anong other
things, prohibits the State frominterfering
with the adm nistration of an enpl oyee

organi zation. However, because PERB is
exenpt fromthe Dills Act and does not fall
under the definition of State enployer, there
can be no section 3519 violation on the

t heory advanced by CSEA

The Board agrees with the findings of the ALJ. Section

3513 (j) confirnms that, for purposes of the Dills Act, PERB itself

was not intended by the legislature to be enconpassed within the

term "enployer." As section 3513 (j) explains:
"State enpl oyer," or "enployer," for the
pur poses of bargaining or neeting and
conferring in good faith, neans the Governor
or his or her designated representatives.

Nor does the Board agree with CSEA's claimthat PERB is
enconpassed within the term "state," as set forth in section
3519. Section 3512 shows that the "state," for purposes of
application of the Dills Act, pertains to the state as an

enpl oyer. ' It does not pertain to all agencies of the state,

11Section 3512 states, in relevant part:

It is the purpose of this chapter to pronote
full comuni cati on between the state and its
enpl oyees by providing a reasonabl e nethod of
resol ving di sputes regardi ng wages, hours,
and other terns and conditions of enploynent
bet ween the state and public enpl oyee
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such as PERB, which may jurisdictionally interface with either
the state as an enployer or with state enpl oyee organi zations.

3. CPU As An Enpl oyee Organi zation

In his proposed decision the ALJ, citing to California State

Enpl oyees Association (Hackett, et al.) (1995) PERB Deci sion

No. 1126-S (Hackett), found:

CSEA has advanced the novel argunent that
charging parties' conduct is not protected
because CDU is an unlawful enployee

organi zation conpeting with CSEA in a way
that undercuts CSEA's right to represent its
menbers on an exclusive basis. This argunent
finds no support in the record, is squarely
at odds with PERB case law, and ultimately is
unconvi ncing. PERB has never ruled that CDU
is an enpl oyee organi zation under the Dills
Act. Quite the opposite is true. In
concluding that activity of the type at issue
here is protected, PERB in Hackett recogni zed
that CDU is a reformorgani zation only and
found that Hard, Hackett, and CDU represent a
challenge to the current |eadership -- not
the union itself. (Hackett at p. 6.) There
is no basis in this record to reach a

di fferent concl usion.

Cting Hackett, CSEA again argues before the Board that PERB
has previously determned CDU is an enpl oyee organi zation wthin
the meaning of the Dills Act. This argunent is based upon a
m sreading of the Board's decision in Hackett.'? In that
deci sion the Board, based upon the facts before it, determ ned

that the conduct of Hackett, Hard and ot hers denonstrated that

or gani zati ons.

2Following the filing of the proposed decision, exceptions
and response in this case, Hackett was overrul ed on other grounds
in California State Enployees Association (Hard, et al.) (1999
PERB Deci sion No. 1368-S (Hard, et al.).
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they were participating in CSEA. As the ALJ held in his proposed

decision in Hackett, a holding which the Board recently cited

with approval in California State Enployees Association, et al.

v. State Enployee Caucus for a Democratic Union, et _al. (2000)

PERB Deci sion No. 1399-S (CSEA/ CPU):
What Ms. Hackett, M. Hard and others have
underway is an attempt to take over CSEA, not
destroy it. \What they seek to do is to
convert CSEA to their view of unionism
Thus, in both Hackett and CSEA/CPU, the Board found that
Hard and Hackett were involved in a challenge to the then-current
| eadership of CSEA, and not to CSEA itself. CSEA' s cl ai mthat
the Board has previously found CPU to be an enpl oyee organization
within the meaning of the Dills Act is unsupported by our
caselaw. To the contrary, those decisions support a finding that
CPU, based on the record presented in those cases, constituted a
political faction within CSEA, and not a separate enployee
organi zati on.
CSEA additionally claims that the State of California
(Department of Personnel Adm nistration) (DPA), exercising its

exclusive authority under Pills Act section 3520.7,' has

BSection 3520.7 provides as follows:

The state enployer shall adopt reasonable
rul es and regulations for all of the
follow ng:

(a) Registering enployee organizations, as
defined by subdivision (c¢) of Section 1150,
and bona fide associations, as defined by
subdivision (d) of Section 1150.

(b) Determ ning the status of organizations
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determned that CDU is an "enployee organi zation." Such a

determ nation, CSEA claims, is based on DPA's "findings" that CDU
Is not a bona fide association under Government Code section
1150, in that CDU has as a primary purpose "representation of
rank and file enployees on matters within the scope of

bargaining" and that CDU is "in actual fact affiliated with

CSEA." Contrary to the argument of CSEA, such findings by DPA
are not inconsistent with the Board's conclusion in Hackett that

CDU, at least at the time of the Hackett decision in 1995,

and associ ations as enmployee organizations or
bona fide associations.

(c) I dentifying the officers and
representatives who officially represent
enpl oyee organi zations and bona fide
associ ations.

Y“Government Code section 1150, which deals with issues
relating to salary and wage deductions for state enployees,
includes the followi ng definitions:

(c) "Enpl oyee organization" means an

organi zation which represents enployees of
the state or the California State University
in their enployer-enployee relations, and
which is registered with the Department of
Personnel Adm nistration or the Trustees of
the California State University, or which has
been recognized or certified by the Public
Enpl oyment Rel ati ons Board.

(d) "Bona fide-association" means an

organi zation of enployees and forner

empl oyees of an agency of the state and the
California State University, and which does
not have as one of its purposes representing
these enployees in their enployer-enmployee
relations.
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constituted a political faction wthin CSEA %

Based on the facts of this case, CSEA's current claimthat
CDU s nature and conduct were that of a conpeting enpl oyee
organi zati on was properly rejected by the ALJ.'® Future
determ nations of this question will turn on the conduct
pr esent ed.

4. Al l egations of Retaliation

Turning to the Ferrasci conplaint, the ALJ found that CSEA
retaliated against charging parties for distributing The Union
Spark, a CDU newspaper, at a work site in San Jose. The ALJ
determ ned that, unlike the other seven internal conplaints which
were dism ssed, the CSEA Board of Directors ratified the Ferrasc
conplaint when it adopted the recomendati on of the hearing pane
whi ch found charging parties in violation of CSEA policies. The
ALJ concluded that this ratification violated Dills Act section
3519. 5(h).

W disagree. Although the anended conpl aint alleges that
the internal grievance was uphel d because of charging parties’

di stribution of The Union Spark, the record fails to support this

> Nor does CSEA persuasively argue how the finding of DPA is
bi ndi ng upon PERB.

®The ALJ al so properly denied CSEA's claimthat CDU, as an
enpl oyee organi zation, was subject to the prohibitions of section
3519.5, which states in-relevant part:

It shall be unlawful for an enpl oyee
organi zation to:

(a) Cause or attenpt to cause the state to
vi ol ate Section 3519.
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claim The alleged retaliatory conduct by the CSEA Board of
Directors on the Ferrasci conplaint was not predicated upon

di stribution of The Union Spark. It was based upon di sparagi ng

remar ks regardi ng anot her uni on menber.

A review of the action taken by the CSEA Board of Directors
shows that it adopted the recomrendation of the investigative
panel in this internal dispute. The recommendati on was t hat
Gonzal es- Coke, Hard and Hackett be advised that they were
"| eaders” in CSEA, and that, as such, they had viol ated CSEA
Policy File section 1A2.00 by distributing the disparaging

remarks directed at Ferrasci in The Union Spark. '’

The Board has reviewed a copy of The Union Spark in
guesti on. It is an eight page publication containing a nunber of

articles. However, the article pertaining to Ferrasci only

addresses matters of internal CSEA politics. (Servi ce Enpl oyees

International Union, Local 99 (Kimrett) (1979) PERB Deci sion

No. 106 at pp. 15-17.) As a result, the underlying CSEA
gri evance, upon which the unfair practice charge before the Board

is based, and upon which that charge nust stand or fall, was a

Y"The Board finds it significant that one of the other
internal union grievances filed against the charging parties in
this matter, the Robles conplaint, also concerned distribution of
The Uni on SparKk. In this grievance Robles and ei ghteen other
CSEA nmenbers conplained of an article in the CDU newspaper which
had criticized the State of California' s bargai ning proposals as
a formof "disrespect.” Robles- testified that it appeared "they
were using our resources for their agenda, which | took objection
to." At the CSEA hearing on this conplaint, Hard and Hackett
argued that the conplaint interfered wwth their protected rights.
The hearing panel recomended that the Robles conplaint be :
di sm ssed for |ack of evidence, and the Board of Directors
adopted this recommendati on.
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purely internal union matter
Since the time of the ALJ's ruling, the Board has had the
opportunity to address its policy regarding cases which involve

uni on di sputes. In Hard, et al., the Board affirnmed that it wll

not intervene in disputes which only involve the internal -union
activities of an enployee organi zation, unless those activities

i npact enpl oyer-enpl oyee rel ations. (ld. at p. 28; see also,

California State Enployees Association (Hutchinson, et al.)

(1998) PERB Decision No. 1304-S.) In California State Enpl oyees

Associ ation (Hutchinson) (1999) PERB Decision No. 1369-S, at

p. 3, the Board, quoting Hard, et al., reiterated that:

. "the Dills Act does not protect solely

internal union participation and activities

of enpl oyees, which do not inpact enployer-

enpl oyee relations. The burden of proof is

on the charging party to denonstrate the

exi stence of such an inpact.

The Board finds nothing to indicate that the Ferrasc

conpl aint inpacted the enpl oyer-enpl oyee relationship. No i npact
on enpl oyer-enpl oyee relations was all eged, no evidence was
i ntroduced to prove such an inpact occurred, and no finding of
such inpact was nade by the ALJ. Charging parties have therefore
failed to neet their burden of proof on this threshold issue. As
a result, the Board will not reach the nerits of the charge. The
proposed decision, insofar as it finds retaliation on the part of

CSEA, is reversed, and the unfair practice-charges are dism ssed.
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ORDER

The proposed decision finding the California State Enployees
Associ ation unlawfully retaliated against the charging parties is

hereby REVERSED, and the unfair practice charges in Case Nos.

SA-CO-199-S and SA-CO 201-S are DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Amador and Baker joined in this Decision.
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